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PART I. CONTEXT 

  Need for an Amendment 
 
The Securities and Exchange Board of India Act, 1992 (SEBI Act) was enacted for the establishment of 

the Securities and Exchange Board of India (the Board) with the object of protecting the interests of 

investors in the securities market, to promote the development of, and to regulate the securities market. 

 

The nature of the securities market and the environment in which it operates is dynamic and the laws 

governing it have to be responsive to market needs. The governance of the securities market through the 

Board has withstood the test of time, including judicial scrutiny. However, based on the experience 

gained over the years, it has become necessary to further strengthen the regulatory provisions to ensure 

effective enforcement of the securities market related laws while ensuring its orderly development. 

 

The SEBI Act was amended in 1999 to introduce section 11AA which defined the Collective Investment 

Scheme (CIS) to include hitherto unregulated activities like plantation schemes in agricultural activities 

within its ambit. The definition of "securities" was also amended in the SCR Act to include within its 

ambit the units or any other instruments issued by any CIS to the investors in such schemes. This brought 

the CIS as well as the market for instruments issued by CIS firmly within regulatory jurisdiction of the 

SEBI. This enabled SEBI to clamp down illegal CIS and to take a variety of enforcement actions against 

them.  

 

The recent years have, however, witnessed mushrooming of a variety of new and innovative ways of 

pooling funds outside regulatory jurisdiction such as art funds, time-share funds, emu /goat farming 

schemes. These did not exactly fit into the description of either CIS or any other regulated scheme like 

chit funds. The gullible investors thus became victims of such schemes, particularly in eastern India, as 

they did not have recourse to any remedy (Sardha Scheme). The people behind such pooling have 

succeeded in keeping regulators at bay by claiming lack of regulatory jurisdiction and engaging in 

frivolous and dilatory litigation. Moreover, SEBI also did not have powers to attach assets to provide any 

remedy to such investors.  

 

Keeping in view the above factors, changes to Securities Laws have been proposed in the Bill purportedly 

to provide SEBI with adequate powers to fulfill its operational functions. 

 

As Parliament was not in session and the President was satisfied that immediate action was required to be 

taken to make necessary amendments to the Securities and Exchange Board of India Act, 1992, the 

Securities Contracts (Regulation) Act, 1956 and the Depositories Act, 1996, so as to enable the Board to 

initiate action against illegal deposit taking schemes, the Securities Laws (Amendment) Ordinance, 2013 

was promulgated on 18th July, 2013.  

 

The ordinance, which was promulgated twice- first on July 18, 2013, and again on September 16, lapsed 

on January 17. The ordinance granted additional powers to SEBI -- freezing of bank accounts, attachment 

of properties, conduct of search and seizure operations and launch of recovery proceedings. Using these 

powers, SEBI began passing attachment orders and launching recovery proceedings in October 2013. 

Since then, it has initiated at least 311 attachment proceedings in nearly 65 cases for recovery of investor 
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money amassed through illicit schemes, as also of long-pending penalties for various market related 

defaults. 

  

The Securities Laws (Amendment) Bill, 2013, seeks to replace the Securities Laws (Amendment) 

Ordinance, 2013. 
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PART II: KEY HIGHLIGHTS 
 (further expanded in Part IV of this document)  

 

The Bill essentially plugs in loopholes by empowering SEBI with improved authoritative powers and a 

wider regulatory role, all in the interest of investor protection. Given below are the main highlights of the 

proposed amendments:- 

 

1. A wider definition of Collective Investment Schemes which will expand SEBI’s power to regulate new 

and innovative schemes that are designed to dupe investors. 

 

2. Empowering SEBI with new powers to carry out investigation and prosecute fraudulent companies/ 

persons. 

 

3. In the interest of investor protection, the Bill empowers SEBI with explicit powers to direct offenders 

to repay profits or loss averted illegally. It also empowers the Recovery Officer to recover the amount by 

alternate methods in case an offender fails to repay illegal monies to its investors. 
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PART III. THE PROPOSED BILL 
 

AMENDMENTS TO THE SECURITIES AND EXCHANGE BOARD OF INDIA ACT, 1992 

 

1. Empowering the Board for calling for information and records from any person including any bank or 

any other authority or board or corporation established or constituted by or under any Central or State Act 

which, in the opinion of the Board, shall be relevant to any investigation or inquiry by the Board in 

respect of any transaction in securities; 

  

2. The amount disgorged shall be credited to the Investor Protection and Education Fund established by 

the Board and such amount shall be utilized by the Board in accordance with regulations made under this 

Act; 

 

The Act also empowers with the power to issue directions to any person who made profit or averted loss 

by indulging in any activity or transaction in contravention with this Act, to disgorge an amount 

equivalent to the wrongful gain made or loss averted by such a transaction.  

 

3. Any pooling of funds under any scheme or arrangement, which is not registered with the Board or is 

not covered under the Act (Section 11AA), involving a corpus of hundred crore rupees or more shall be 

deemed to be a collective investment scheme;  

 

Further, the Act now covers any scheme or arrangement made or offered by any ‘person’ and not just a 

‘company’. 

 

4. Empower the Chairman of the Board to authorize the investigating authorities or any officer of the 

Board to enter and search building, place and to seize any books of account or other documents found as a 

result of such search; 

 

5. Any person against whom any proceedings have been initiated under sections may file an application 

before the Board for settlement of the proceedings or payment of such sum by the defaulter which the 

Board may take into consideration; 

 

6. To establish “Special Courts” for the purpose of providing speedy trial of offences under the SEBI Act; 

 

7. Empower the Recovery Officer to recover the amount, against the persons who fail to comply with any 

direction of the Board for refund of monies or fail to comply with a direction of disgorgement or fail to 

pay any fees due to the Board. The amount may be recovered by the following modes-: 

 

Attachment and sale of the person’s movable property, immovable property, bank accounts, arrest of the 

person and detention in prison and/or appointing a receiver for the management of the person’s movable 

and immovable property. 

 

These amendments have brought about with similar consequential changes in the Securities Contracts 

Regulation Act, 1956 and the Depositories Act, 1996 
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     PART IV. KEY ISSUES AND ANALYSIS 
Including Standing Committee’s Suggestions 

 
Collective Investment Schemes- A wider definition that expands SEBI’s regulatory powers  
 

Collective Investment Schemes (CIS) are a class of investment products regulated by SEBI.  

 

Though provisions existed in the SEBI Act since 1995 there was no regulatory framework for regulation 

of the 'collective investment schemes' and the expression remained undefined till SEBI framed the CIS 

Regulations in 1999. During the late 1990s the Government of India noticed that certain entities were 

soliciting investments and issuing instruments such as agro bonds, plantation bonds, etc. by offering very 

high rates of return, which were inconsistent with the normal rate of returns in such schemes. Such 

entities mobilized huge amounts from the public and then mis-utilized (misappropriated) these funds, for 

the purposes not disclosed at the time of soliciting these investments from public, thereby not only 

causing loss to the investors who lost their savings to such unscrupulous entities, but also eroding the 

confidence of the general public. Considering the high element of risk associated with such schemes, the 

Central Government felt set up appropriate Regulatory framework to regulate such entities. On November 

18, 1997, the Central Government communicated that schemes through which instruments such as agro 

bonds, plantation bonds, etc., are issued by different entities would be treated as 'Schemes' under the 

provisions of the SEBI Act and directed SEBI to formulate Regulations for the purpose of regulating 

these 'collective investment schemes'. It is in this background that SEBI framed the CIS Regulations.  

 

SEBI Act was amended to explicitly define 'collective investment scheme’ with effect from February 22, 

2000 by the Securities laws (Amendment) Act, 1999. According to this amendment ‘Collective 

Investment Scheme’ was defined as-: 

 

 Any scheme or arrangement made or offered by any company under which,  

(i) The contributions, or payments made by the investors, by whatever name called, are pooled and 

utilized solely for the purposes of the scheme or arrangement;  

(ii) The contributions or payments are made to such scheme or arrangement by the investors with a view 

to receive profits, income, produce or property, whether movable or immovable from such scheme or 

arrangement;  

(iii)The property, contribution or investment forming part of scheme or arrangement, whether identifiable 

or not, is managed on behalf of the investors;  

(iv)The investors do not have day to day control over the management and operation of the scheme or 

arrangement."  

 
The proposed amendment in the Securities Law Amendment Bill (2013) widens the definition of CIS to 

include schemes involving:- 

 

1. Pooling of funds of Rs 100 crores or above, and  

2. Which is not registered with the board or is not regulated by any law 

3. Any scheme or arrangement made or offered by any ‘person’ (not only a ‘company’) 
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4. It also empowers SEBI to specify by regulations the pooling of funds which will constitute  

CIS 

 

Note: In the original Law, Regulation 3 of the CIS Regulations mandated that "no person other than a 

Collective Investment Management Company which has obtained a certificate under these regulations 

shall carry on or sponsor or launch a collective investment scheme." Therefore, CIS schemes were 

defined as any scheme or arrangement made or offered by any company.  

 

Ministry/SEBI view: According to Ministry of Finance/SEBI empowering SEBI to define CIS through 

regulations will enable SEBI to exercise its regulatory jurisdiction over innovative schemes which may be 

structured to specifically avoid regulatory oversight by SEBI. This provision would remove regulatory 

gaps in dealing with pooling of funds that may evolve in the future. 

 

Standing Committee’s Suggestion: The threshold proposed in the definition, which makes any pooling 

of funds above Rs. 100 crores as CIS, needs rethinking as it may lead to exclusion of the most contentious 

ponzi schemes floated as CIS, most of which fall below this threshold. This will thus defeat the very 

purpose of the amendment. The Committee therefore, recommends that the proposed definition of CIS 

should be reviewed by combining it with some other criteria, say, number of persons from whom funds 

have been raised, area of operation etc., so that the deeming provision covers all the ‘ponzi’ schemes and 

similar activities that target small and gullible investors in large numbers. 
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Compensation Measure: Disgorgement (Repayment) Of Unfair Profit or Averted Loss 
 

1. An explicit provision has been introduced in the SEBI Act by way of an explanation to section 11B to 

direct the offenders to disgorge illegal gains made by them. 

 

SEBI has, in the past, issued orders directing market participants to refund the profits or compensate other 

participants for losses resulting from their unfair actions. The SEBI Act, 1992 does not contain a specific 

provision regarding power to order disgorgement. The Bill explicitly deems SEBI to have always had this 

power. A similar explanation has been added to the SCRA, 1956 and the Depositories Act, 1996.  

 

2. The Bill specifies that the disgorged amount shall be credited to the Investor Education and Protection 

Fund (IEPF), and shall be used in accordance with SEBI regulations.  

 

Standing Committee’s suggestion: The Committee desires that in the interest of investors who have 

suffered losses out of the misconduct of offenders, they should have an explicit statutory right to the 

disgorged funds. The Committee, therefore recommend the Ministry to modify this provision, so as to 

obligate SEBI to take steps in identifying victims of securities market fraud and disburse the disgorged 

amount amongst them within a stipulated time period. Incase of any excess amount or non-identification 

of duped investors, such amounts may be credited to Investors Education and Protection Fund (IPEF). 

 

3. In case a person fails to comply with any direction of the Board for refund of monies or fail to comply 

with a direction of disgorgement or fail to pay any fees due to the Board,  the Bill empowers the 

Recovery Officer to recover the amount by one or more of the following ways- 

Attachment and sale of the person’s movable property, immovable property, bank accounts, arrest of 

the person and detention in prison and/or appointing a receiver for the management of the person’s 

movable and immovable property. 
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Investigation and Prosecution Measures 
 

1. Conferring power upon the chairman of SEBI to cause “search and seizure” operations 

 

Presently SEBI Act, 1992 empowers SEBI to conduct search and seizure operations with the approval of 

the Judicial Magistrate.  

 

Through the amendment, SEBI is seeking the power to conduct search and seizure operations oval   of 

Chairman SEBI. 

 

This provision would allow SEBI to proceed quickly in its investigation without having to wait for the 

approval of the Judicial Magistrate. Delays in passing orders would allow companies to fraudulently 

mobilize monies from the public during the interim period. 

 

2. The Bill also delegates SEBI to make regulations in relation to any search or seizure. 

 

Standing Committee’s Suggestion: The committee is of the view that this power to cause “search and 

seizure” is very wide and without adequate safeguards. The power to search and seizure impinges upon 

personal liberty, so it is imperative that the law itself provide for checks and balances to ensure judicious 

exercise of such powers. This power should be given as an exception and not a rule. Further, whenever 

such power is exercised there should be a ‘speaking order’ which should subsequently be submitted to the 

Chief Metropolitan Magistrate for review. 

 

3. Power to call for information from any person including any banks, corporation or authority in 

relation to an investigation 

 

Standing Committee’s Suggestion:  The power to access information should not been unfettered and must 

be based on guidelines so that the power is exercised in a uniform and objective manner. Call for 

information should be based on a “speaking order” and surveillance or phone tapping should not be 

resorted to. 

 

4. Power to call for information or sharing of information to other regulators and authorities, inside or 

outside India with retrospective effect from 6
th
 March, 1998 

 

Standing Committee Suggestion: As regards the retrospective effect of this provision from 6
th
 March 

1998, the Committee are of the view that as a general rule, such retrospective law making should be 

avoided, as it increases legislative uncertainty and creates needless apprehension about “cherry-picking” 

of cases. However, in this case, the Committee are inclined to consider exemption of this general rule to 

the extent that this clause is intended to give statutory recognition to the existing 

arrangement/arrangements for cooperation between domestic and overseas regulators. The Committee 

would however insist on a caveat that this provision should not be invoked in the normal course of 

business.  
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Settlement of administrative and civil proceedings 

 
1. Settlement of cases through consent orders 

 

The Bill allows SEBI to enter into a consent settlement with a person against whom proceedings have 

been initiated. This clause will be effective retrospectively from April 20, 2007, when SEBI had issued 

guidelines for settlement of a non-criminal investigation against market participants through a consent 

order, under section 15T of the SEBI Act, 1992. Similar provisions have been added to the SCRA, 1956 

and the Depositories Act, 1996.  

 

2. Special Courts  

 

The Bill also establishes “Special Courts” for the purpose of providing speedy trial of offences under the 

SEBI Act; 
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PART V. POLITICAL VOICES 

 

 

The standing committee on finance, headed by former finance minister Yashwant Sinha, asked the 

government to take stringent action against ponzi schemes and impose a blanket ban on investment 

involving ponzi schemes after the Saradha deposit scam came to light in West Bengal. 

The government promulgated an ordinance in July 2013 and then presented the Securities Laws 

(Amendment) Bill 2013 in Parliament to empower Sebi to take action against collective investment 

schemes.  

 

Finance Minister P Chidambaram prioritized amendments to Sebi (Amendment) Bill to effectively 

check illegal deposit taking.  According to the Finance Minister, the amendments are important for 

“thousands of depositors whose money is stake at collective investment schemes which were not 

adequately regulated.”  

 

Saifuddin Soz from the Congress Party and other party members have raised queries regarding a 

particular clause in the Bill which mandates that only judges should be appointed to head the Tribunal and 

not bureaucrats or others. 

 

The Samajwadi Party opposed the government's plan to amend the SEBI Act because, in their 

opinion, the Bill envisages turning SEBI into a “daroga”, which will deter investors. SP's Rajya Sabha 

member Naresh Agrawal said, “It is not in the interest of the country."  

Samajwati Party members have also pointed out that the amendment grant SEBI the power to arrest 

anybody at will. Additionally, the Bill would not help the regulator to crack down on ponzi schemes. 
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